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U.S. Enviroumental Protection Agency
Office of Regioual Counsel
One Congress Street, Suite ll00
Boston, MA02ll4-2023
Phone: (61? 9f8-1r48
X'ax: (617) 918-1029

PLEASE DELIVERTO:

Eurika Durr
Clerk, EPA Environmental Appeals Board
(202)233-0121

From: Samir Bukhari
Attorney, Office of Regional Counsel
EPA, Region I

Number of Pages to X'ollow:

nn: CW ofKeene, New Hampshire' Surreply
NPDES Appeat No. 07-18

ii. NPDES PermitNo. NH0100790

Originals will follow via First Class Mail.
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U.S. Envimnmental Protection Agency
Attr:.EurikaDun
Clerk of the Board, Envirouneirtal Appeals Board (MCl1038)
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
WashingtorL D.C. 20460-0001

Re: City of Keene, New Ifanpshire
U.S. EPA-Region 1's Surreply
IIIPDES Appeal No.07-18
NPDES Permit No. NH0100790

Dear Ms. Durr:

In cqnnection with the above-referernced permit appeal, please find enctosed for
docketing and review by the United States Environmental proteotion Agenoy
Environmental Appeals Board an original and live oopies of U.S. EpA Region 1,s
Surreply. A oertificate of service has also been provided.

If pu should have any questions, ploase do not hesitate to contact mE at 617-9lE-
1095.

Assistant Regional Couasel
Office of Regional Counsel
US EPA-Region I

Enclosures

cc:

Recipients Listed on Enclosed Certifioate ofService

To Fro6 . 1.ABA€72-2S41
lnt€m€t Addr€€E (URL). htF://www.€pa"govf€gionl

nsyd8dEooydable .Ptidod wth r/rg.hlrL Ott B|9ed tnl€ fi B6cy.*od F.p.r (Mlnlnwm 30q6 F@lc!ns{m.4
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NPDES Appeal No.07-lB

NPDES PermitNo. NH0100?90 )
)

SURREPI/Y

Region I of the United States Environmental Prorection Agerrcy ("Region') respectfully

submit$ to the U.S. EPA Environmental Appeals Board ('Board") this zuneply, which responds

to the City of Keene's ("City's or "Petitioner's',) January I1, 2008, Reply Mernorandum

("R+ll).

In its January 31, 2008, Order Granting Motion for Leave to File a Reply ("Order"'), the

Board stated that it would entertain the zubstance of the city's Reply "only to the extent that it

indeed addresses arguments newly raised by the Region," ,s€e order at 2. The orguments in the

Reply fail to meet tlris criterion. Petitioner's reprcsentation to this Board that its Reply merely

responds to arguments raised for the first time by the Region in its Novenrb er 20,200':.,

Memorandum in Opposition to Petition for Rwiew (,,Opposition") is inmnect. As demonstrated

below, oach of the Region's arguments that is cited by Petitioner in its Reply is already containcd

iu the Fact Shcct (AR A.5), the Response to Comments (,RTC,) (AR B.l ), or both. The Board

should accordingly decline 0o consider the city's new oritiques of the phosphorus limit as they

appear in the Rcply because they relate to existing argumerrts.

UNITED STATESEIWIRONMENTAL PROTECTIONAGENCXI I j ili f, i,i
WASIIINGTON. D.C.

r  ' : " j i i i .  ; : ' i  i i i rL3 ; i i : ' : i1

ln the Matter of:

City of Keene
Keene, New Hampshire
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Petitioner first argues that the Region effed in its use of in-sgeam phosphorus

concentration$ and recommended phosphorus targets from EPA guidance a-s "metic[s] for

determining whether the New Hampshire definition of cultural eutrophication had been met[.]

See Rcply at 2. Petitioner's claim that it was not on notice of' the Region's position in this regard

is irnplausible, since Petitioner itselfraised the issue iu its comments on the draft perrnit, and thc

Region clcarly responded to it. See RTC at 19-20 (Comment B2). The Region explained,thar it

was using ambient total phosphorus concenfuations as one indicator among several of cultural

eukophicatio and provided a tecbnical rationale for this multi-factorial approach, which ,

inclucted a detailed discussion ofrelevant EPA guidance. See RTC at19-25,29,35-36,4I,61-

63; Fact Sheet at 16-19. In its Opposition, the Region reiterated rnaterial that had beelr earlier

outlined in ths RTC and Fact sheet. ̂ see opposition at 16-20 (explaining general approach to

assessing nuhient impact$ on water bodies), 20-31 (explaining application of thls approach to the

Keene wwTF permit and outlining derivation of thc phosphorus limit). while petitioner may

disagree with the merits ofusing total phosphorus coucentrations when asscssing the kophic

$tatus of a water body under New Hampshiro's water quality standards, its 0laim that the

Region's position in this regard was not articulated until the Opposition is plainly conftadic.te<l

by the record.. Since the arguments that Petitioner seek to makc in its Reply, at l-2, do not

respond to newly raised arguments by the Region, they should not be considsred by th€ Board.

Petitions also objects to the Region's intcrpretation ofdata collected by the New

Hampshire Departrnent of Environmental services ("NHDES") regarding the percant eoverage

of the Ashuelot fuver by aquatic plant growth, ,see Reply at 2-4. However, these data and the

accompanying interpretations by the Region dicl not appear in the opposition posthoc, but were

first presented in the Region's RTC on paga+ 26-22. The opposition, at 25, merely contains a
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sumnary ofthis earlier discussion, Petitioner chooses to ignore these facts; although they

directly undermine the City's representation that thc arguments on pages 2-4 of the Reply flow

from new arguments raised for the first time in the Region's Opposition.

Similarly, each ofthe Region's arguments regarding chlorophyll a that is teferenced and

tesponded to by Potitioner in its Reply, at 5-9, hacl already been made by the Region in the Faot

Sheet and./or RTC. The Region simply cuiled these pr+existing arguments into its Opposition.

See Fact Sheet at 16-19 (inteqneting 2001-2002 TMDL chlorophyll a sampling data) and RTC at

?4-25,4446(same); RTC at34-36,4243 (declining to use l5 ug/l as a ..de faeto,, water quatity

criterion for ohlorophyll a); RTC at 38 (discounting in-sheam voluntoer monitoling data

coilec.ted during 2002 and 2005 on the basis that they were not necessarily oollected during

critical low flow conditions); Fact Sheet at 10-l I (discussing requirement under New Hampshire

water'quality standards that the permit limits be calculated a$suming critical low flow-i.e;,

7Ql0--*onditions) and RTC at 53-55 (same). I

The Region's intergretations of the 2001-2002 TMDL arrd volunteer monitoriog progarn

dissolved oxygen data are likewiss not new, contrary to the implication in petitioner's Reply

Briof' at 9. In its opposition, the Region recapitulates existing snalyses on these two subjeots ,

from the Response to comments. sea RTC at 9-l I (analping volunteer nronitoring data), 32

(citing evidence of Do violations in TMDL data), 48-50 (analyzing Do data). while petitioner

might disagree with the Region's ultimate conclusiors regarding the permit or rernain

unpersuaded by the Region's responses, the fact remains that t[e arguments regarding dissolved

' In its Reply, Petitioner appears to concede that these argwnents were already set forth
inrhe RTC, statiug, "The Agency also cites to chlorophyll a data as the basis for declaring that
cultural eutrophication exists, cornparing the observed data to selected roferences from the .

litcralurel and_dispissing morc rec€nt data presented by thd c ity in its respowe to comments."
(emphasis added)
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oxygen data set forth in the Opposition are anchored in the record below. Because the arguments

ou pages 9-11 of tha Petitioner's Reply do not relate to D€wly raiscd arguments, the Board

should decline to entertain them,

Tha City also challenges the Rcgion's determination that the City's phosphorus effluent

disoharge is contributing to unsightly plani growth and other adverse impacts (rle., objectionable

odors, changes to the benthic environment, erc.), and questions the Regon's interpretation ofthe

.U.S. Fish and Wildlifb survey and the NHDES field notes cornpiled during the 2001-2002
' 

TMDL sampling effort. .iee Reply at 12. Petitioner's ,rss€rtion that th€ Region rnisinterpreted

these materials should not be confused with thc claim that the Region raised this argument for

the first time in the Oppositiou. The Cify fails to mcntion that an analysis of the survey and field

notes, along with a conclusion that thq plrosphorus effluent discharges from the Keene wwrF

are conhibuting to a violation ofthe applicable water quality criterion for nutrients, appears in

the l{esporxe to Comments. ,See RTC dt 26-28.

Finally, the Board should not entertain the raft of arguments mads by petitioner

beginning on page 15 of iLs Reply conceming tho Region's conclusion that a phosphorus efflueflt

limit of 0.2 mg/l (based olr the 1986 Quality Criteria for Water, or Gold Book, arnong other

sources) would be sulfciently low to ensure sompliancc with wator quality standards and that

New Hampshiro's water quality standards required such limit to be met under critical low flow

conditions. The Region's position on these issues is not newly raised; in its opposition, the
' 

Region again simply summarizes existing arguments frorn the Fact Sheet and RTC. See Fact

Sheet at l0-l l, l5-20; RTC ar 29, 53-55, 6l-63.
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CONCLUSION

The arguments advanced by Petitioner in its Reply Brief do not respond to newly raised

argurnents and should therefore be di.smissed as untimely-

Dated: February 13, 2008

Assistant Regional Coun gel
Offrcc of Regional Counsel
EPA-Rogion I

US EPA
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ln the Matter of:
City of Keene, New Hampshire
NPDES Appeals Nos. 07-18

CERTIFICATE OF SERVICE

I, Samir Bukhari, hereby certifo that copies ofRespondent Region I's Surreply were $ent
to the following persons in the manner'end on the date set forth below:

By U.S. Mail and
tsacstmrle

By U.S. Mail

Dated: February 13,2008

Eurika Dun, Clerk of ttre Board (MC 11038)
Environmental Appeals Board
U.S, Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-0001

Andrew W. Serell. Eso.
One Capitrrl Plaza
Post Offce Box 1500
Concord, New Halrpshire 03302- 1500

Town of Marlborough
Board of Selectmen
P.O. Box 487
Marlborough, New Hampshire 03455

Swanzey Sewer Cornmission
P.O. Box 10009
Swanzey,. New Hampshire 03446

Of6ce of Regional Counsei
US EPA Region I (RAA)
One Congress St. - Suite 1 100
Boston, MA 02114-2023
617-918- 1095


